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ADVERSE  ACTIONS 

Peter  Dimaggio  v.  Department  of 

the  Air  Force 
DA07528310283 
July  17,  1985 

The  U.S.  Court  of  Appeals  for 
the  Federal  Circuit  vacated  the 
removal  penalty  and  remanded 
this  case  to  the  Board  “for  a 
determination  of  an  appropriate 
penalty  in  light  of  the  parts  of  the 
specifications  supported”  by  the 
evidence  “and  the  relevant 
mitigating  factors  ...”  The  court 
held  that  the  remand  was 
appropriate  “because  the 
misconduct  charged  is  more 
egregious  than  the  misconduct 
proved,”  citing  Power  v.  United 
States,  531  F.2d  505,  508  Ct.  Cl. 
1976),  for  the  proposition  that  it 
is  an  abuse  of  agency  discretion 
to  impose  the  maximum  penalty 
for  a de  minimis  offense. 

Appellant  had  been  removed 
from  his  position  of  golf  course 
manager  based  on  three  alleged 
violations  of  the  agency’s  rules 
relating  to  conduct  standards  and 
conflict  of  interest. 

In  determining  the  penalty,  the 
Board  noted  its  holding  in 
Douglas  V.  Veterans 
Administration,  5 MSPB  313 
(1981)  where  the  first  in  its  list  of 
factors  relevant  to  assessing  the 
agency -imposed  penalty  was  “the 
nature  and  seriousness  of  the 
offense,  and  its  relation  to  the 
employee’s  duties,  position  and 
responsibilities,  including  whether 
offense  was  intentional  or 
technical  or  inadvertent,  or  was 
committed  maliciously  or  for  gain, 
or  was  frequently  repeated.” 


The  Board  noted  that  the  clear 
portent  of  the  court’s  opinion  was 
that  it  believed  the  appellant’s 
misconduct,  to  the  extent  it  was 
proved  by  the  agency,  was  not 
very  serious,  was  not  committed 
maliciously  or  for  gain,  was  not 
frequently  repeated  and,  in  part, 
was  not  necessarily  done  with  the 
knowledge  that  it  violated  a new, 
unwritten  management  policy. 
Therefore,  it  was  clear  that  a 
much  lighter  sanction  than 
removal  was  warranted. 

The  Board  found,  in  light  of  the 
court’s  opinion,  and  its  own 
consideration  of  appellant’s  long 
and  previously  unblemished 
federal  career,  that  the  removal 
penalty  was  grossly 
disproportionate  to  the  ultimately 
sustained  charges,  and  that  a 
written  reprimand  was  the 
maximum  reasonable  penalty.  The 
Board  ordered  cancellation  of  the 
removal  action  and  substitution 
of  a written  reprimand  for  the 
sustained  conduct. 

Earline  Griffin  v.  Department  of 

the  Navy 
PH07528510116 
July  16,  1985 

Because  no  position  was 
available  to  accommodate 
appellant’s  medical  restrictions, 
the  agency  placed  her  on  enforced 
leave  without  pay  (LWOP). 
Appellant  petitioned  the  Board 
for  review  after  the  presiding 
official  dismissed  the  case  for  lack 
of  jurisdiction,  finding  that 
placement  on  enforced  LWOP  did 
not  constitute  a suspension  for 
more  than  14  days,  as  appellant 
had  alleged. 


Although  the  Board  found  the 
petition  did  not  meet  its  criteria 
for  review,  it  reopened  this  appeal 
on  its  own  motion  to  clarify  the 
requirements  for  establishing 
jurisdiction  regarding  enforced 
leave  and  to  vacate  the  findings 
of  fact  and  conclusions  of  law  as 
to  the  affirmative  defense  of 
handicap  discrimination. 

The  Board  said  that  the 
presiding  official  was  in  error 
when  she  found  that  the  enforced 
leave  was  used  in  a personal, 
disciplinary  type  of  situation  and 
therefore  the  Board  did  not  have 
jurisdiction.  See  Mosely  v. 
Department  of  the  Navy,  4 MSPB 
220  (1980).  The  Board  said  that 
the  agency’s  action  was  not 
disciplinary,  but  was  based  on  the 
statement  of  appellant’s  doctor. 
However,  it  found  that  this  error 
did  not  affect  the  parties’ 
substantive  rights  since  the 
presiding  official  correctly  found 
that  appellant  was  not  ready, 
willing  and  able  to  work  during 
the  period  of  leave,  and  the 
enforced  leave  therefore  did  not 
constitute  a suspension  within  the 
Board’s  purview. 

The  Board  said  that  the 
presiding  official  also  erred  in 
ruling  on  the  affirmative  defense 
of  handicap  discrimination,  in 
view  of  the  dismissal  on 
jurisdictional  grounds;  in  the 
absence  of  an  otherwise 
appealable  matter,  an  allegation 
of  discrimination  does  not  confer 
jurisdiction  on  the  Board.  Charles 
V.  Department  of  the  Navy,  3 
MSPB  224  (1980).  Accordingly, 
the  Board  vacated  the  initial 
decision  as  to  the  findings  and 
conclusions  relative  to  the 
affirmative  defense  and  affirmed 
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the  remainder  of  the  initial 
decision  as  modified  by  this 
opinion  and  order. 


Christopher  McGowan  v. 

Department  of  the  Air  Force 
DA07528510022 
July  17,  1985 

Appellant  was  removed  from 
the  position  of  commissary  store 
worker  for  eating  and  pocketing 
four  ounces  of  yogurt -covered 
walnuts  valued  at  approximately 
54  cents  and  upon  consideration 
of  his  past  disciplinary  record  (an 
official  reprimand  and  a 3-day 
suspension— both  for  tardiness 
and  unauthorized  absence). 

The  Board  concluded  that  the 
imposition  of  the  penalty  of 
removal  amounted  to  an  abuse  of 
the  agency’s  discretion.  It  found 
that  the  agency  did  not  give 
proper  consideration  to  factors 
favoring  mitigation  and  concluded 
that  they  outweighed  the  factors 
which  the  agency  considered  in 
assessing  the  penalty. 

First,  the  Board  said  that  the 
de  minimis  value  of  the 
merchandise  was  not  given  proper 
consideration.  Second,  appellant’s 
past  record  had  been  developed 
only  in  the  few  months  preceding 
his  removal.  Before  that,  he  had 
almost  eight  years  of  unblemished 
service  to  the  agency.  Third, 
because  appellant’s  recent 
disciplinary  record  involved 
charges  unrelated  to  this  charge, 
and  because  only  a reprimand  and 
a three-day  suspension  had  been 
imposed,  the  Board  said  that 
more  severe  discipline,  short  of 
removal,  was  warranted.  Finally, 
the  record  indicated  that 
appellant  was  learning  disabled 
and  had  difficulty  understanding 
the  nature  and  implications  of  the 
agency’s  rule  barring  the 
unauthorized  consumption  and 
possession  of  commissary 
merchandise. 

The  Board  ordered  the  agency 
to  substitute  a 30-day  suspension 


for  the  removal  and  to  award 
backpay. 

Although  the  union  was  not 
appellant’s  designated 
representative  in  this  case,  it 
claimed  a right  to  intervene  in 
order  to  protect  its 
representational  interests  with 
respect  to  a witness  who  testified 
at  the  hearing  and  who  was  a 
union  vice  president.  The  union 
claimed  that  the  presiding  official 
erred  in  not  ruling  on  its  motion 
to  intervene;  in  refusing  to  allow 
the  witness  to  have  a 
representative  present  during  the 
hearing:  and  in  sequestering  the 
representative  with  other 
witnesses. 

The  Board  found  that  the 
presiding  official  erred.  However, 
the  Board  also  found  that  the 
union’s  substantive  rights  were 
not  affected  since  the  union  failed 
to  establish  sufficient  grounds  to 
warrant  intervention. 

Accordingly,  the  Board  denied 
the  union’s  motion  for 
intervention  and  affirmed  the 
initial  decision  as  modified. 


Dale  S.  Miille  v.  Department  of 

the  Air  Force 
SF0752841101 
July  10,  1985 

The  agency  removed  appellant 
for  failure  to  honor  a valid  denial 
of  a leave  request  and  absence 
without  approved  leave  (AWOL) 
and  the  presiding  official 
sustained  the  action.  While  the 
Board  found  that  the  arguments 
in  appellant’s  petition  for  review 
did  not  warrant  its  review  under  5 
C.F.R.  § 1201.115(b),  it  did 
address  the  contentions  of 
appellant  in  his  addendum 
petition.  He  claimed  that  he  was 
disciplined  unfairly  and 
inequitably.  The  Board  granted 
the  petition  under  5 U.S.C. 

§ 7701(e)(1). 

Appellant  alleged  that  another 
employee  in  his  division  received 
only  a 30-day  suspension  based  on 


the  same  types  of  offenses  for 
which  he  was  removed. 
Appellant’s  new  information  met 
the  Board’s  requirement  for  “new 
and  material  evidence,’’  justifying 
Board  review. 

The  Board  pointed  out  that 
when  an  appellant  alleges 
dissimilar  penalties  for  like 
offenses,  the  agency  must 
prove— by  a preponderance— a 
legitimate  reason  for  the 
difference  in  treatment  before  the 
more  severe  penalty  can  be 
upheld.  It  said  that  here  the 
agency  failed  to  give  any 
legitimate  basis  under  the 
standards  prescribed  in  Douglas 
V.  Veterans  Administration,  5 
MSPB  313  (1981)  for  meting  out 
different  penalties  for  the  two 
employees  involved  in  very 
similar  misconduct.  It  concluded 
that,  because  of  this  failure,  and 
in  consideration  of  other  relevant 
factors  under  Douglas,  the 
penalty  for  the  sustained  charges 
was  excessive.  Nonetheless,  it 
said  appellant’s  offenses  were 
serious  and  could  not  be 
condoned.  Thus,  it  found  the 
maximum  reasonable  penalty  to 
be  a suspension  without  pay  for 
30  days. 

Accordingly,  while  affirming 
the  initial  decision,  the  Board 
modified  it  by  ordering  the 
agency  to  cancel  the  removal 
action  and  to  substitute  the 
suspension.  It  further  ordered  the 
agency  to  award  appellant 
backpay  and  benefits. 


George  Rampado  v.  U.S.  Customs 

Service 

NY07528510051 
July  1,  1985 

The  agency  asserted  reasonable 
cause  to  believe  that  appellant 
had  committed  a crime  for  which 
he  could  be  imprisoned.  It 
indefinitely  suspended  him 
pending  completion  of  either  an 
administrative  investigation  into 
his  alleged  improper  disclosure  of 
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agency  information,  or  until  legal 
proceedings  against  him  were 
completed. 

The  presiding  official  reversed 
the  suspension,  finding  that  the 
agency  did  not  establish  that  it 
was  temporary.  He  found  that 
because  the  agency  had  completed 
its  investigation  before  the 
suspension  was  initiated  and 
because  the  U.S.  attorney  had  not 
yet  sought  appellant’s  indictment 
through  the  grand  jury  system  as 
of  the  close  of  the  record  below, 
the  requirement  that  a suspension 
be  temporary  in  nature  had  not 
been  satisfied. 

The  Board  disagreed.  Although 
no  grand  jury  indictment  had 
been  sought,  the  U.S.  attorney 
had  accepted  the  case  for 
prosecution  and  informed  agency 
officials  of  the  relevant  statutes 
under  which  prosecution  was 
planned. 

The  Board  found  that  the 
suspension  was  of  the  required 
temporary  nature.  The  agency 
evidence  established  that 
appellant  admitted  the  charged 
misconduct,  although  he  asserted 
he  received  no  money  for 
disclosing  the  information.  Thus, 
the  Board  found  that  the  agency 
had  the  required  reasonable  cause 
to  believe  that  a crime  for  which  a 
sentence  of  imprisonment  could 
be  imposed  had  been  committed. 
Further,  based  on  the  evidence, 
and  especially  considering 
appellant’s  status  as  a law 
enforcement  officer,  the  Board 
found  that  the  suspension  action 
was  a reasonable  penalty. 

The  Board  reversed  the  initial 
decision  and  sustained  the  agency 
action  suspending  appellant. 

Paul  B.  Woodall  v.  Federal 

Energy  Regulatory  Commission 
DC07528210678REM 
July  1,  1985 

Appellant  was  placed  on 
enforced  leave  form  his  position 
from  March  9,  1982,  until  July  1, 


1982,  pending  the  Office  of 
Personnel  Management’s  (0PM) 
determination  of  an  agency-filed 
disability  retirement  application. 

In  an  opinion  and  order  dated 
March  19,  1985,  the  Board  found 
that  since  appellant  failed  to 
establish  he  was  able  to  work,  it 
lacked  jurisdicition  over  the 
enforced  leave  and  the  agency’s 
alleged  violation  of  5 C.F.R. 

§ 831.1206. 

Appellant  requested  that  the 
Board  reopen  and  reconsider  his 
case,  contending  that  the  earlier 
decision  conflicted  with  the  recent 
decision  in  Thomas  v.  General 
Services  Administration,  756  F. 

2d  86  (Fed.  Cir.  1985). 

The  Board  agreed  and  found 
that  its  previous  decision 
conflicted  with  Thomas  and  that 
since  Thomas  was  decided  prior 
to  the  final  decision  in  this  case, 
the  need  for  finality  of  Board 
decisions  was  outweighed  by  the 
public  interest  in  reaching  what 
ultimately  appeared  to  be  the 
right  result. 

The  Board  thus  accepted 
jurisdiction  over  the  enforced 
leave  and  .found  that  the  agency 
failed  to  provide  appellant  with 
procedural  protections  as  required 
by  U.S.C.  § 7513(b)  in  effecting 
the  suspension. 

The  March  19,  1985  opinion  and 
order  was  vacated  and  the  initial 
decision  reversed.  The  agency  was 
ordered  to  cancel  the  enforced 
leave  and  place  appellant  in  an 
active  duty  status  until  the  date 
0PM  approved  the  disability 
retirement  application  and  to 
award  backpay  and  benefits. 


ADVERSE  ACTIONS  BY  0PM 

Edward  A.  Kissner  v.  Office  of 
Personnel  Management 
NY07548510144 
July  23,  1985 

Appellant  appealed  the  decision 
of  the  Office  of  Personnel 


Management’s  (0PM)  order  to 
remove  him  from  the  Veterans 
Administration  and  to  bar  him 
from  the  competitive  service  for  a 
specified  length  of  time.  0PM 
charged  that  appellant  had 
falsified  his  SF  171,  Personal 
Qualifications  Statement,  but 
appellant  contended  that  he  had 
not  falsified  other  such  forms, 
including  the  one  completed  in 
connection  with  his  current 
appointment.  The  presiding 
official  affirmed  the  removal  and 
the  Board  denied  appellant’s 
subsequent  petition  for  review. 

In  addition,  the  Board 
dismissed  for  lack  of  jurisdiction 
appellant’s  request  for  a stay 
pending  MSPB’s  consideration  of 
the  petition  for  review.  It  agreed 
with  0PM ’s  contention  that  it 
can  only  stay  personnel  actions 
pursuant  to  a Special  Counsel 
request.  However, 
notwithstanding  this  dismissal, 
the  Board  found  that  it  did  have 
authority  to  consider  and  rule  on 
the  merits  of  appellant’s  claim 
regarding  the  effective  date  of  the 
removal  action.  It  reopened  the 
appeal  pursuant  to  its  authority 
under  5 U.S.C.  § 7701(e)(1)(B).  5 
C.F.R.  § 1201.117. 

It  said  that  the  regulations  in  5 
C.F.R.  Part  754  under  which  the 
removal  action  in  this  case  was 
effected  specifically  provide  that 
“(a)n  employee  who  appeals  under 
this  section  is  entitled  to  be 
retained  in’ active  duty  status 
until  action  on  his/her  appeal  is 
completed  under  Part  1201  of  this 
title.”  The  Board’s  regulations  in 
Part  1201  provide  that  an  initial 
decision  shall  not  become  final  if 
any  party  files  a petition  for 
review  of  the  decision.  Reading 
these  regulations  together,  the 
Board  concluded  it  was  clear  that 
the  appeal  process  was  not 
completed  until  the  Board  issued 
a final  decision.  Therefore,  it 
found  that  appellant  was  entitled 
to  remain  on  active  duty  pending 
the  issuance  of  the  final  decision 
in  his  appeal. 
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Accordingly,  the  Board  ordered 
0PM  to  direct  appellant’s  agency 
not  to  remove  appellant  until  this 
decision  became  final. 

ATTORNEY  FEES 

Albert  B.  Carter;  Jean  A. 

Crockett;  Bernita  Kane;  John  E. 

Marriott;  Dean  Stanton  v. 

Small  Business  Administration 
DC03518310998ADD, 
DC03518310999ADD, 
DC03518311002ADD, 
DC03518311003ADD, 
DC03518311004ADD 
July  12,  1985 

In  denying  appellants’  request 
for  attorney  fees,  the  presiding 
official  found  that  the  agency’s 
downgrading  of  appellants  was 
not  wholly  unfounded  or  clearly 
without  merit.  She  found  that  the 
agency’s  evidence,  although 
deemed  insufficient  by  the  Board 
(which  had  ordered  the  agency  to 
cancel  the  downgrades,  and  ruled 
that  appellants  were  entitled  to, 
but  did  not  receive,  reduction  in 
force  (RIF)  protections)  supported 
the  agency  position  that  each 
appellant’s  downgrading  was  the 
result  of  classification  error.  The 
presiding  official  did  not 
specifically  address  appellants’ 
contention  that  denial  of  RIF 
procedures  constituted  gross 
procedural  error. 

The  Board  disagreed.  It  found 
that  to  the  extent  that  the 
addendum  decision  reflected  the 
presiding  official’s  reliance  on 
factual  findings  that  she  made 
previously  concerning  the 
agency’s  justification  for  treating 
appellants’  downgradings  as  the 
correction  of  classification  errors, 
she  erred.  It  said  that  its  findings 
in  reversing  the  demotions  were 
controlling  in  judging  the 
subsequent  issue  of  whether 
awarding  fees  was  in  the  interest 
of  justice. 

The  evidence  presented  during 
the  proceedings  before  the  Board 


established  that  the  agency’s 
action  was  wholly  unfounded  and 
clearly  without  merit  because  the 
evidence  the  agency  offered  to 
support  its  decision  to  downgrade 
appellants  through  classification 
as  opposed  to  RIF  procedures, 
was  based  on  incredible  or 
unspecific  evidence  which 
appellants  fully  countered.  The 
Board  found  that  the  agency’s 
failure  to  provide  appellants  with 
their  statutory  rights  under  RIF 
procedures  constituted  gross 
procedural  error.  It  went  on  to 
say  that  the  protections  and 
rights  an  employee  receives  when 
RIF  procedures  are  applied  are 
varied  and  important.  Many  of 
these  rights  are  substantive  in 
nature.  Thus,  the  Board  ruled 
that  the  agency’s  action  denying 
these  rights  prejudiced  appellants 
and  amounted  to  gross  error. 

The  initial  decision  was 
reversed  and  the  agency  ordered 
to  pay  attorney  fees  and  expenses 
amounting  to  $11,627.22  from 
the  requested  $14,590.95. 

NOTE:  Chairman  Ellingwood 
concurred  in  the  result  only. 

Ronald  K.  Hanson  v.  Department 

of  Transportation,  Federal 

Aviation  Administration 
CH075281F1758ADDREM 
July  1,  1985 

The  Board  reversed  an 
addendum  decision  which  denied 
attorney  fees  and  costs  and 
remanded  it  to  the  regional  office 
to  determine  the  reasonableness 
of  the  requested  fees.  In  its 
reversal,  the  Board  found  that  in 
the  original  case  which  came 
about  when  the  agency  removed 
appellant,  the  agency  knew  or 
should  have  known  that  it  could 
not  prevail  on  the  merits  and  that 
appellant  was  substantially 
innocent  of  the  charges. 

Upon  remand,  counsel  for 
appellant  submitted 
documentation  in  support  of  his 
claim  for  $52,486.86  (491.25  hours 
at  $95  per  hour,  plus  a 10  percent 


upward  adjustment,  and  $1151.24 
in  costs.)  The  presiding  official 
reduced  the  hourly  rate  to  $50, 
reduced  the  number  of  hours  to 
176.50  and  found  the  10  percent 
unwarranted.  He  awarded  $8,825 
for  fees  and  $251.90  for  costs. 

Appellant’s  petition  to  the 
Board  claimed  the  presiding 
official  erred  in  these  rulings  and 
in  granting  fees  only  for  hours 
spent  on  issues  on  which 
appellant  prevailed. 

The  Board  agreed  with  the 
presiding  official  on  the 
reasonableness  of  the  hourly  rate 
for  appellant’s  attorney  who  was 
not  engaged  in  the  private 
practice  but  was  a full-time 
employee  of  the  state.  However, 
the  Board  found  that  the 
presiding  official  erred  in  reducing 
the  number  of  hours  claimed 
because  appellant  failed  to  prevail 
on  a number  of  issued  raised. 
Hensly  v.  Eckerhart,  461  U.S.  424 
(1983).  The  Board  found  that  all 
claims  advanced  by  appellant, 
including  those  on  which  he  did 
not  prevail,  were  based  on  the 
same  facts  and  were  not 
fractionable,  and  that  counsel 
should  be  compensated  for  the 
time  reasonably  spent  on  those 
issues. 

Finally,  the  Board  agreed  with 
the  presiding  official  that  a 10 
percent  upward  adjustment  was 
not  warranted.  The  Board  allowed 
charges  for  426  of  the  hours 
claimed  and  awarded  $21,300  in 
attorney  fees  and  $251.90  in 
costs. 

NOTE:  Member  Devaney 
rejected. 


Edwin  C.  Hoyt  v.  Department  of 

Transportation 
AT075281F2256ADD 
July  12,  1985 

In  an  addendum  decision,  the 
presiding  official  found  that 
although  appellant  was  the 
prevailing  party  and  had  incurred 
attorney  fees  when  he 
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successfully  contested  his 
removal,  he  had  failed  to  establish 
that  an  award  of  attorney  fees 
was  in  the  interest  of  justice. 

The  appellant  contended  that 
an  award  was  warranted  under 
the  second  Allen  criterion  {see 
Allen  V.  United  States  Postal 
Service,  2 MSPB  582  (1980)) 
where  the  agency’s  action  was 
clearly  without  merit  or  was 
wholly  unfounded,  or  the 
employee  was  substantially 
innocent  of  the  charges.  The 
Board  noted  that  under  this 
criterion,  the  focus  is  on  the 
evidence  presented  during  the 
proceedings  before  the  Board.  A 
fee  award  is  warranted  where  the 
appellant  prevails  on 
substantially  all  the  charges  and 
the  Board  or  the  presiding  official 
finds  that  the  agency’s 
unsustained  charges  were  wholly 
unfounded  because  incredible  or 
unspecific  evidence  was  presented 
which  was  fully  countered  by  the 
appellant.  The  Board  found  that 
these  elements  were  satisfied  in 
this  case  and  that  an  award  of 
attorney  fees  was  warranted. 

It  said  that  appellant,  an  air 
traffic  controller  (ATC),  had 
established  that  his  absence  was 
due  to  threats  of  physical  violence 
from  another  ATC  and  not  strike 
participation,  as  charged.  The 
Board  went  on  to  say  that  any 
reliance  the  presiding  official 
placed  on  factual  findings  made 
previously  in  his  initial  decision 
on  the  merits  of  the  removal 
action  was  error;  whether 
attorney  fees  are  subsequently 
awarded  in  the  interest  of  justice 
is  controlled  by  the  Board’s 
findings,  not  the  presiding 
official’s. 

Further,  the  Board  said  that 
the  fact  that  the  agency 
established  a prima  facie  case  of 
strike  participation  through 
evidence  that  appellant  was 
absent  during  a period  when  the 
strike  was  in  progress  did  not 
negate  its  finding  that  the  total 
record  showed  he  was 
substantially  innocent. 


In  analyzing  the  fee  request, 
the  Board  reduced  the  number  of 
hours.  First,  it  subtracted  from 
the  total  requested  for  travel 
time,  since  it  has  held  it 
inappropriate  for  travel  time  to  be 
compensated  as  legal  work,  unless 
there  is  convincing  evidence  that 
this  is  the  general  practice  in  the 
community.  Second,  counsel 
represented  four  other  ATCs 
during  the  proceeding  on  the 
merits,  so  the  Board  divided 
certain  requested  hours  by  five, 
while  allowing  the  full  hourly 
charges  for  time  spent  solely  on 
appellant’s  case. 

The  addendum  decision  was 
reversed  and  the  agency  ordered 
to  pay  $8,057.50  to  appellant’s 
counsel. 


James  W.  May  v.  Department  of 

Transportation 
NY075281F1456ADD 
July  12,  1985 

The  initial  decision  sustaining 
appellant’s  removal  as  an  air 
traffic  controller  (ATC)  was 
reversed  by  the  Board  based  on 
appellant’s  showing  of  coercion  in 
connection  with  the  charges  of 
absence  during  a strike.  In  an 
addendum  decision,  the  presiding 
official  found  that  attorney  fees 
were  not  warranted  in  the  interest 
of  justice  and  denied  appellant’s 
motion  seeking  fees. 

Appellant  contended  that— as 
required  under  Allen  v.  U.S. 

Postal  Service,  2 MSPB  582,  593 
(1980)  in  the  awarding  of  attorney 
fees  in  the  interest  of  justice— he 
was  substantially  innocent  of  the 
charges  against  him. 

The  agency  established  before 
the  Board  a prima  facie  case  of 
appellant’s  strike  participation  by 
showing  appellant’s  unauthorized 
absence  from  duty  during  the 
strike  period.  However,  the  Board 
noted  that  the  fact  that  the 
agency  made  out  a prima  facie 
case  did  not  preclude  a finding 
that  appellant  was  substantially 
innocent.  The  Board  found  that 


appellant  rebutted  the  agency's 
prima  facie  case  by  establishing 
that  his  absence  was  due  to 
coercion.  The  agency  presented  no 
evidence  specifically  contradicting 
appellant’s  evidence  of  coercion. 

Accordingly,  the  Board  found 
that  appellant  was  substantially 
innocent  of  the  charges  against 
him  and  that— based  on  the 
agency’s  evidence— the  charges 
were  wholly  unfounded  and  were 
fully  countered. 

As  for  the  fees,  the  Board 
reduced  the  requested  hourly  rate 
as  well  as  the  claimed  charged 
hours  and  related  costs.  From  the 
$39,008.25  requested  for  310.7 
hours  of  work  at  $125  and  costs 
of  $170.75,  it  awarded  attorney 
fees  based  on  122.81  hours  at 
$100,  plus  costs  of  $123.50, 
totaling  $12,404.50. 

NOTE:  Member  Devaney 
dissented  without  opinion. 

August  R.  Rysavy  v.  Department 

of  Housing  and  Urban 

Development 
DE03518310295ADD 
July  11,  1985 

Appellant  petitioned  the  Board 
to  review  the  regional  office's 
addendum  decision  denying  his 
request  for  attorney  fees. 

However,  the  Board  directed 
appellant  to  show  cause  why  his 
appeal  of  a reduction  inforce  (RIF) 
action  should  not  be  dismissed  for 
lack  of  jurisdiction  under  5 U.S.C. 
Chapter  75  or  5 C.F.R.  Part  351 
because  of  his  earlier  acceptance 
of  a discontinued  service 
retirement.  Neither  the  presiding 
official  nor  the  parties  recognized 
at  the  regional  level  that  the 
Board  might  lack  jurisidiction 
over  the  original  RIF  appeal 
which  preceded  the  motion  for 
attorney  fees. 

The  Board  noted  that— like 
other  administrative  agencies— it 
has  inherent  authority  to  reopen 
and  reconsider  its  decisions  on  its 
own  initiative,  provided  that 
proper  notice  is  given  to  the 
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parties  and  the  right  is  exercised 
within  a reasonable  time.  Here,  it 
found  its  authority  to  reconsider 
properly  exercised. 

Further,  the  Board  found  that 
appellant’s  allegation  raised  a 
non-frivolous  issue  as  to  the 
involuntariness  of  the  retirement. 
Appellant  alleged  that  the 
agency-supplied  information 
which  he  relied  on  in  deciding  to 
retire  was  misleading. 

Accordingly,  the  Board 
remanded  the  matter  to  the 
regional  office  for  the  limited 
purpose  of  affording  appellant  the 
opportunity  to  prove  the  Board’s 
jurisdiction  over  the  appeal,  and 
to  allow  the  agency  to  submit 
rebuttal  evidence  consistent  with 
5 U.S.C.  § 7701(a).  It  ordered  the 
regional  office  to  give  appellant 
an  opportunity  for  an  oral 
hearing.  The  Board  also  directed 
the  office  to  render  a 
supplemental  initial  decision 
determining  whether  appellant 
proved  the  appellate  jurisdiction 
of  the  Board  in  the  matter.  The 
Board  suspended  its  consideration 
of  appellant’s  petition  for  review 
of  the  initial  addendum  decision. 


DISABILITY  RETIREMENT 

Blonnie  McCoy  v.  Office  of 

Personnel  Management 
NY831L8510030 
July  1,  1985 

The  regional  office’s  initial 
decision  affirmed  the  0PM ’s 
(Office  of  Personnel  Management) 
denial  of  appellant’s  application 
for  disability  retirement. 

At  issue  here  was  the  correct 
application  of  the  appropriate 
standard  in  judging  appellant’s 
claim  of  retirement  eligibility. 
Appellant  argued  that  the 
presiding  official  applied  an 
incorrect  standard  in  requiring  a 
showing  of  “total”  disability.  But 
the  Board  said  that— while 
initially  citing  the  correct 
standard  (5  C.F.R.  § 8337(a)),  the 


presiding  official  then  incorrectly 
required  appellant  to  establish 
total  disability.  It  said  that 
appellant  need  only  establish  that 
she  was  “unable,  because  of 
disease  or  injury  to  render  useful 
and  efficient  service  in  (her) 
position.”  5 U.S.C.  § 8337(a).  See 
Oglesby  V.  Office  of  Personnel 
Management,  MSPB  Docket  No. 
DE831L8310132  (January  20, 
1984). 

Moreover,  the  Board  said  that 
its  review  of  the  record  showed 
that  appellant  had  satisfied  the 
appropriate  standard,  and  that 
the  evidence  showed  that  her 
multiple  ailments  prevented  her 
from  providing  useful  efficient 
service  in  her  nursing  assistant 
position.  Therefore,  appellant 
had  met  her  burden  of  establish- 
ing, by  a preponderance  of  the 
evidence,  that  she  was  disabled 
within  the  meaning  of  the  rele- 
vant statute. 

The  Board  reversed  the  initial 
decision  and  ordered  0PM  to 
grant  appellant’s  application  for 
disability  retirement. 


OVERPAYMENT  OF  ANNUITY 

George  R.  Heicher  v.  Office  of 

Personnel  Management 
DE0831M8410222 
July  3,  1985 

Both  the  agency  and  the 
presiding  official  in  the  regional 
office  found  appellant  ineligible 
for  waiver  of  collection  of 
overpayment  of  his  civil  service 
annuity.  The  presiding  official, 
however,  extended  the  repayment 
period  for  the  $13,671  at  issue 
from  36  to  72  months. 

Because  it  found  appellant 
entitled  to  a waiver,  the  Board 
granted  his  petition  for  review.  It 
referred  to  5 C.F.R.  § 831.1401 
which  provides  for  such  waiver 
when  (1)  the  annuitant  is  without 
fault  and  (2)  recovery  would  be 
against  equity  and  good 
conscience.  Since  the  agency 
acknowledged  that  appellant  was 


without  fault,  only  the  second 
issue  was  before  the  Board. 

In  analyzing  the  situation,  the 
Board  found  that  appellant— with 
a monthly  income  of  $1,446  and 
expenses  and  liabilities  of  $1,403 
for  his  family  of  three— needed  all 
his  income  and  liquid  assets,  and 
that  even  a reduced  monthly 
collection  assessment  would  cause 
financial  hardship.  Therefore, 
recovery  would  be  against  equity 
and  good  conscience.  It  reversed 
the  initial  decision  and  the 
agency’s  reconsideration  decision 
and  ordered  the  agency  to  waive 
recovery. 

PERFORMANCE 

Thomas  L.  Ketchum,  Jr.,  v. 

Department  of  Transportation, 

Federal  Aviation 

Administration 
SF04328411104 
July  12,  1985 

The  Board  granted  appellant’s 
petition  for  review  after  the 
presiding  official  found  that  the 
agency  supported  appellant’s 
removal  for  unsatisfactory 
performance  by  substantial 
evidence  and  rejected  appellant’s 
allegations  of  reprisal. 

Regarding  appellant’s  first 
argument,  the  Board  found  that 
the  agency  showed  by  substantial 
evidence  that  its  performance 
appraisal  system  was  approved 
by  the  Office  of  Personnel 
Management  (0PM)  at  the  time  it 
removed  appellant.  Appellant  also 
charged  numerous  procedural 
mistakes  not  addressed  in  the 
regional  adjudication.  For 
example,  he  challenged  the  timing 
of  the  removal.  The  Board  said 
that  an  employee  may  be  reduced 
in  grade  or  removed  at  any  time 
that  performance  in  a critical 
element  becomes  unacceptable. 
Therefore,  it  found  no  error  in  the 
timing  of  the  removal. 

Appellant  also  maintained  that 
the  agency  did  not  observe  its 
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own  requirement  to  inform  an 
employee  in  writing  when  his 
progress  toward  obtaining  a full 
performance  status  is 
unsatisfactory.  However,  the 
Board  listed  other  measures  the 
agency  took,  e.g.,  placing 
appellant  in  remedial  training, 
which  showed  that  appellant  was 
on  notice  about  his  deficient 
performance.  Next,  the  Board 
looked  at  appellant’s  allegation 
that  the  agency  did  not  consider 
an  earlier  satisfactory 
performance  appraisal.  But  the 
Board  found  no  error  here,  saying 
that  such  an  prior  appraisal  does 
not  bar  an  agency  from  taking  a 
later  performance-based  action. 

Additionally,  appellant  objected 
to  the  use  of  a tape  monitor  in 
evaluating  him  during  remedial 
training,  but  the  Board  found  this 
neither  improper  nor  violative  of 
agency  regulations.  Appellant 
also  alleged  that  the  agency 
should  have  offered  him  an 
available  position  at  the  Reno 
Tower,  rather  than  removing  him, 
but  the  Board  said  the  agency’s 
regulations  provide  that 
individuals  in  such  situations  may 
be  offered  reassignment— the 
agency’s  rules  do  not  mandate 
such  an  option. 

The  Board  next  turned  to 
appellant’s  argument  that  he  was 
removed  in  reprisal  for  testifying 
on  behalf  of  a co-worker  in  an 
MSPB  hearing.  However,  the 
Board  found  appellant  did  not 
establish  that  this  testimony  was 
a substantial  or  motivating  factor 
in  the  removal  decision.  See 
Gerlach  v.  Federal  Trade 
Commission,  8 MSPB  599,  605 
(1981)  and  Mt.  Healthy  City 
School  District  Board  of 
Education  v.  Doyle,  429  U.S.  274 
(1977). 

Appellant  also  alleged  agency 
retaliation  for  his 
“whistleblowing.”  He  had 
reported  marijuana  use  by 
employees  of  the  Reno  Tower  and 
suggested  an  investigation  which 
resulted  in  temporary  medical 
decertification  of  two  employees. 


However,  the  Board  found  that 
appellant  had  likewise  failed  to 
establish  this  claim  of  reprisal: 

His  performance  problems  had 
already  been  identified  and  he 
was  in  remedial  training  before  he 
made  the  assertions  of  drug  use. 
Neither  of  the  individuals 
temporarily  decertified  was  in  any 
way  involved  in  appellant’s 
remedial  training,  decertification, 
or  removal. 

The  Board  found  no  error  in  the 
presiding  official’s  conclusion  that 
appellant  failed  to  establish  that 
reprisal  based  on  his  allegations 
of  drug  use  was  a substantial  or 
motivating  factor  in  the  agency’s 
removal  decision.  The  Board 
affirmed  the  initial  decision  as 
modified  by  this  opinion  and 
order. 


Phyllis  Walker  v.  Department  of 

the  Treasury 
DC04328510014 
July  5,  1985 

Appellant,  when  the  presiding 
official  sustained  the  agency 
action  which  removed  her  for 
unacceptable  performance  of  one 
of  the  critical  elements  of  her 
position,  challenged  the  propriety 
of  the  performance  standards  in 
petitioning  the  Board  for  review. 

The  Board  analyzed  the 
performance  standard  at  issue 
which  involved  a numerical  error 
rate  requirement  in  a critical 
element.  Appellant  was  required 
to  screen,  log  and  distribute 
about  400  to  700  pieces  of 
incoming  and  outgoing 
correspondence  each  month.  More 
than  three  errors  per  month  could 
result  in  an  unacceptable  rating 
and  potential  adverse  action 
proceedings.  This  standard  was  in 
effect  for  about  six  months  before 
appellant  received  her 
unacceptable  rating  for  having 
averaged  about  nine  errors 
monthly.  Appellant  was  then 
given  a 30-day  period  to  improve, 
but  made  10  errors  during  that 
time. 


In  reviewing  an  agency 
performance  standard,  the  Board 
must  determine  whether  that 
standard  accords  with  the 
requirements  of  5 U.S.C. 

§ 4302(b)(1)  and  the  guidelines  set 
out  in  the  Federal  Personnel 
Manual.  These  sources  require  the 
agency  to  establish  standards 
which— to  the  maximum  extent 
feasible— permit  the  accurate 
appraisal  of  performance  based  on 
objective  criteria  and  which  are 
reasonable,  realistic,  attainable 
and  clearly  stated  in  writing.  In 
appeals  to  the  Board,  it  is  the 
agency’s  burden  to  prove  that  the 
standards  do  not  constitute  an 
abuse  of  discretion.  In  this  case, 
the  Board  concluded  that  there 
was  such  an  abuse.  It  said  that  it 
did  not  believe  that  the  agency 
had  shown  by  substantial 
evidence  that  the  performance 
standard  was  realistic  or 
reasonably  attainable. 

The  Board  added  that  the 
requirement  of  near  perfection 
failed  to  provide  a reasonable 
basis  for  rewarding  an  employee, 
but  instead  allowed  the  agency  to 
remove  an  employee— as  here— on 
the  basis  of  an  extremely  low 
monthly  error  rate.  Therefore,  it 
found  that  this  contravention  of  5 
U.S.C.  § 4302(b)(1)  rendered  the 
performance  standard  invalid  for 
measuring  performance,  and  that 
appellant  could  be  not  removed 
based  on  an  invalid  standard. 

The  Bo^rd  reversed  the  initial 
decision  and  ordered  the  agency 
to  cancel  appellant’s  removal  and 
to  award  backpay  and  benefits. 

Thomas  H.  Wilson,  Jr.  v. 

Interstate  Commerce 

Commission 
DC04328310937 
July  1,  1985 

Appellant  alleged  that  he  was 
denied  an  opportunity  to  perform 
satisfactorily  before  he  was 
removed  for  unsatisfactory 
performance  in  several  critical 
elements  of  his  position. 
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The  Board  said  that  an  agency 
may  establish  a prima  facie  case 
by  providing  documentary  or 
testimonial  evidence  showing  that 
the  employee  was  offered  a 
reasonable  opportunity  to 
improve.  Absent  a challenge  from 
the  employee,  such  a minimal 
initial  showing  would  suffice  to 
meet  the  agency’s  burden.  In  the 
face  of  a non-frivolous  challenge, 
the  burden  rests  with  the  agency 
to  show  full  compliance  with  the 
requirement  of  5 U.S.C. 

§ 4302(b)(6)  by  substantial 
evidence. 

In  this  case,  appellant’s 
performance,  as  reflected  in 
appellant’s  June  1982  informal 
performance  appraisal,  was 
considered  no  less  than  minimally 
satisfactory  in  each  of  the  critical 
elements.  However,  the  Board 
said  that  if  the  performance  later 
fell  below  the  minimally 
satisfactory  level,  as  the  August 
31,  1982  year-end  appraisal 
suggested  it  did,  the  agency  at 
that  time  was  required  to  afford 
appellant  a reasonable 
opportunity  to  improve  before 
starting  to  remove  him.  Because 
the  agency  removed  appellant 
based  on  unacceptable 
performance  in  four  critical 
elements  without  allowing  him  a 
reasonable  opportunity  to 
demonstrate  acceptable 
performance,  it  failed  to  prove  by 
substantial  evidence  that  it 
complied  with  the  statute. 

The  Board  reversed  the  initial 
decision  and  ordered  the  agency 
to  cancel  the  removal  and  to 
award  backpay  and  benefits. 

RESTORATION  TO  DUTY 

Larry  L.  Withers  v.  Department 

of  the  Air  Force 
DEO3538310231REM 
July  17,  1985 

Due  to  a work-related  injury, 
appellant  resigned  on  September 
2,  1977.  When  the  regional  office 


dismissed  on  jurisdictional 
grounds  his  appeal  alleging  that 
the  government  had  failed  to 
accord  him  restoration  or 
reemployment  rights,  appellant 
appealed  to  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit.  It 
reversed  and  remanded  the  initial 
decision  and  found  that  the  record 
contained  adequate  evidence  of 
appellant’s  efforts  to 
communicate  his  desire  and 
willingness  to  return  to  work  and 
that  the  agency  had  ignored  its 
obligation  to  “make  every  effort 
to  restore’’  a partially  recovered 
employee  whose  full  recovery 
required  more  than  one  year.  5 
C.F.R.  §§  353.306,  307.  Thus,  the 
court  found  that  the  agency  had 
denied  restoration  or 
reemployment  to  appellant  and 
remanded  the  case  to  the  Board 
for  review  under  5 C.F.R. 

§ 353.401,  including  a 
determination  of  whether 
appellant  was  partially  or  fully 
recovered. 

The  court  noted  that  on 
October  2,  1979,  5 C.F.R. 

§ 353.306  was  amended  to  extend 
the  restoration  responsibilities  of 
federal  agencies  to  partially 
recovered  employees. 

The  court  distinguished 
appellant’s  case  from  Hunt  v. 

U.S.  Postal  Service,  7 MSPB  200 
(1981)  and  Yates  v.  U.S.  Postal 
Service,  5 MSPB  505  (1981)  where 
the  Board  concluded  that  the 
agency  had  done  nothing  wrong 
in  denying  the  employee’s 
restoration  request  because  the 
regulations  in  effect  at  the  time  of 
the  request  and  at  the  time  of  the 
denial  conferred  no  right  to 
restored  employment.  Thus,  the 
court  found  no  bar  to  applying 
retroactively  the  regulation 
concerning  partially  recovered 
employees  in  appellant’s 
situation. 

On  remand,  the  presiding 
official  found  that  appellant  had 
only  partially  recovered  from  his 
compensable  injury,  that  the 
agency  had  acted  arbitrarily  and 


capriciously  in  denying  appellant 
restoration  rights  on  a nationwide 
basis,  and  that  appellant’s  rights 
were  retroactive  to  November  5, 
1981,  the  first  date  appellant 
could  document  applying  for 
restoration  with  the  agency. 

In  its  petition  for  review,  the 
agency  contended  that  appellant 
never  made  a request  for  limited 
duty  as  a partially  recovered 
employee,  and  that  appellant’s 
restoration  rights  should  only 
have  been  retroactive  to  June 
1983. 

The  Board  saw  no  reason  to 
disturb  to  presiding  official’s 
finding  that  the  agency  denied 
appellant  restoration  rights  as  a 
partially  recovered  employee  on 
November  5,  1981.  Also,  it 
concurred  in  the  presiding 
official’s  conclusion  that  because 
appellant  was  still  receiving 
compensation  benefits,  he  was  not 
entitled  to  consideration  under  5 
C.F.R.  § 353.307  pertaining  to 
fully  recovered  employees.  See 
Drews  v.  U.S.  Postal  Service,  5 
MSPB  368  (1981).  Then  it  went 
on  to  say  that  the  issue  of  the 
agency’s  obligation  to  make  best 
efforts  to  restore  partially 
recovered  employees  remained.  It 
has  ruled  on  the  issue  of 
restoration  of  a fully  recovered 
employee.  See  Whitfield  v.  U.S. 
Postal  Service,  5 MSPB  283 
(1981). 

In  this  case,  it  held  that 
partially  recovered  employees 
have  the  same  right  to  nationwide 
consideration  as  fully  recovered 
employees;  except  that  an  agency 
can  offer  evidence  of 
circumstances  which  would  make 
such  a search  inappropriate. 

It  ordered  the  agency  ordered 
to  make  every  effort  to  restore 
appellant  pursuant  to  5 C.F.R. 

§ 353.306  and  to  award  backpay 
and  benefits.  The  agency  was 
required  to  identify  vacant 
positions  on  a nationwide  basis 
retroactive  to  November  5,  1981 
in  order  to  determine  whether 
appellant  was  qualified  for  any 
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available  positions  in  view  of  his 
partially  recovered  status. 


RETIREMENT 

John  R.  Waite  v.  Office  of 

Personnel  Management 
PH08318510013 
July  1,  1985 

Appellant  was  employed  in  the 
civil  service  until  June  12,  1978, 
when  he  began  receiving  a 
disability  retirement  annuity.  On 
June  11,  1980,  he  was  recalled  to 
active  duty  in  the  U.S.  Army. 
Although  he  was  serving  in  the 
Army,  he  continued  to  receive  his 
annuity  until  December  31,  1981 
when  the  annuity  was  terminated 
on  the  ground  that  his  receipt  of 
earnings  showed  he  had 
recovered.  The  Office  of  Personnel 
Management  (0PM)  later 
determined  that  the  annuity 
should  have  been  terminated  on 
November  23,  1980  and  the 
termination  therefore  was 
effective  retroactive  to  that  date. 
On  March  14,  1984,  appellant 
applied  for  a discontinued  service 
annuity  which  OPM  denied.  The 


Board’s  regional  office  reversed 
that  denial  and  OPM  petitioned 
the  Board  for  review. 

Under  5 U.S.C.  § 8337(e),  an 
annuitant  whose  disability 
annuity  is  terminated  because  of 
his  recovery  is  considered  to  have 
been  involuntarily  separated  as  of 
the  date  of  termination.  Appellant 
was  less  than  50  years  old  on  the 
date  his  annuity  was  terminated. 
He  therefore  was  entitled  to  a 
discontinued  service  annuity  only 
if  he  had  25  years  of  creditable 
service  on  that  date.  Because  he 
had  only  23  years  and  nine 
months  of  creditable  service  at 
the  time  of  his  retirement,  he  was 
not  entitled  to  the  discontinued 
service  annuity  unless  either  his 
post-retirement  military  service  or 
his  time  as  an  annuitant  was 
credited  for  this  purpose. 

The  Board  concluded  that 
appellant’s  military  service 
between  the  date  of  his  disability 
retirement  and  the  date  on  which 
his  disability  retirement  annuity 
was  terminated  was  creditable 
under  5 U.S.C.  § 8332.  In 
addition,  because  this 
service— along  with  appellant’s 
prior  creditable  service— totaled 
more  than  25  years,  the  Board 


found  that  appellant  became 
entitled  to  a discontinued  service 
annuity  on  November  23,  1980, 
the  date  on  which  his  disability 
retirement  annuity  was 
terminated. 

The  initial  decision  was 
affirmed  as  modified  and  OPM 
ordered  to  grant  appellant’s 
application  for  discontinued 
service  annuity  and  to  award  him 
his  annuity  and  benefits 
retroactive  to  November  23,  1980. 


VOLUNTARY  EXPEDITED 
APPEALS  PROCEDURE 

JONES,  Loyal  C.  v.  Department 
of  the  Army  (DA07528510381, 
July  29,  1985).  The  agency 
removed  appellant  who  pleaded 
guilty  to  two  Arkansas 
felonies:  false  imprisonment  and 
manufacture  of  10-100  pounds  of 
marijuana.  Finding  sufficient 
nexus  between  these  off-duty 
offenses  and  appellant’s 
employment  to  justify  the 
agency’s  action,  and  finding  the 
penalty  reasonable.  Presiding 
Official  William  W.  Carnes 
affirmed  the  removal. 
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Starrett,  Jr.,  Paul  Evans,  Arlin  Tueller 
(HQ12068310022,  July  12,  1985  and 
July  24,  1985) 

SPECIAL  COUNSEL  v.  Richard  D. 
Williams  (HQ12068410013,  July  24, 
1985) 
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SPENCER,  Alice  F.  v.  Veterans 
Administration  (BN07528510036,  July 
10,  1985) 

STERNFELD,  Michael  D.  v.  Department 
of  Justice,  U.S.  Marshals  Service 
(DE07528410172,  July  23,  1985) 

STEWART,  Clarence  F.  v.  Department  of 
Agriculture  (AT03518510307,  July  24, 
1985) 

STIVALE,  Josephine  D.  v.  Department  of 
the  Navy  (PH04328310597-1,  July  24, 
1985) 

SULEIMAN,  Robert  B.,  Jr.  v. 

Department  of  the  Treasury,  U.S. 

Secret  Service  (NY07528510216,  July 
12,  1985) 

SUSSMAN,  Jack  R.,  Jr.  v.  Veterans 
Administration  (NY07528510118,  July 
1,  1985) 

TANAKA,  Henry  v.  Department  of  the 
Navy  (SF07528310321COMP  REM, 

July  12,  1985) 

TASSON,  Donald  R.  v.  U.S.  Postal 
Service  (CH07528510188,  July  16,  1985) 

THOMAS,  Charles  A.  v.  General  Services 
Administration  (PH07528210608,  July 
1,  1985) 


THOMAS,  Nancy  L.  v.  Department  of  the 
Air  Force  (DE34438510051,  July  11, 
1985) 

TUCKER,  Charles  L.,  Jr.  v.  Department 
of  the  Navy  (PH07528410376ADD,  July 
12,  1985) 

TYDINGCO,  Daniel  J.  v.  Department  of 
the  Air  Force  (DE07528410180ADD, 
July  11,  1985) 

TYLER,  Richard  L.  v.  Office  of  Personnel 
Management  (DE831L8510173,  July  23, 
1985) 

USHRY,  Delores  J.,  See  JOHNSON,  Lois 
J. 

WAKKURE,  Eric  D.  v.  U.S.  Postal 
Service  (SE07528510030,  July  1,  1985) 

WALKER,  Raymond  J.  v.  Department  of 
the  Army  (NY34438510398,  July  24, 
1985) 

WALKER,  Raymond  W.  v.  Department 
of  the  Air  Force  (DA07528410165ADD, 
July  23,  1985) 

WARD,  Lalia  M.  v.  General  Services 
Administration  (SL07528510045,  July  1, 
1985) 

WEBB,  Bernal  D.  v.  Department  of  the 
Navy  (PH04328310287,  July  1,  1985) 


WHEELAHAN,  Edmund  J.  v.  Office  of 
Personnel  Management 
(AT831M8510032,  July  26,  1985) 

WHITNEY,  Betty  Jo  v.  Department  of 
the  Treasury  (DC04328310650,  July  17, 
1985) 

WILLRICH,  Alfred  N.  v.  Department  of 
Justice  (SF07528510162,  July  12,  1985) 

WILSON,  S.  Baxter  v.  Department  of 
Agriculture  (PH531D8510060,  July  11, 
1985) 

WOODS,  Patricia  A.  v.  U.S.  Postal 
Service  (NY07528510135,  July  12,  1985) 

WRIGHT,  Carolyn  H.  v.  Department  of 
Commerce  (DC07528510069,  July  1, 
1985) 

WRIGHT,  Maurice  E.  v.  Department  of 
Transportation  ( AT075283 1 1 lOlCOMP, 
July  24,  1985) 

YOW,  Peggy  J.  Department  of  the 
Treasury  (AT04328410051ADD,  July 
23,  1985) 

ZDEB,  Joseph  J.,  Jr.  v.  Office  of 
Personnel  Management 
(DE831L8510003,  July  23,  1985) 

ZERVAS,  John  T.  v.  Department  of  the 
Air  Force  (DC03518510048,  July  1, 

1985) 
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Avegene  L.  Simmons  v.  Merit 

Systems  Protection  Board 
Appeal  No.  85-635 
(Fed.  Cir.,  July  18,  1985) 

The  issue  in  this  case  was 
whether  Williams  v.  Office  of 
Personnel  Management,  718  F.2d 
1553  (Fed.  Cir.  1983),  which  held 
that  the  MSPB  lacks  authority  to 
award  attorney  fees  to  a federal 
employee  who  has  prevailed  on 
his  claim  of  entitlement  to 
disability  retirement,  is  any  longer 
good  law  after  the  Supreme 
Court’s  decision  in  Lindahl  v. 
Office  of  Personnel  Management, 
53  U.S.L.W.  4371  (U.S.  March  20, 
1985)  (No.  83-5954). 

Williams  held  that  the  U.S. 
Court  of  Appeals  for  the  Federal 
Circuit  lacked  jurisdiction  to 
review  the  grant  or  non-grant  of 
attorney  fees  in  disability 
retirement  cases.  The  Supreme 
Court’s  ruling  in  Lindahl 
expressly  held  otherwise  as  to  the 
Federal  Circuit’s  jurisdiction  over 
appeals  from  MSPB  disability 
retirement  decisions  themselves. 
Thus  the  Federal  Circuit  held  that 
Williams  was  overruled  by 
Lindahl  and  accepted  jurisdiction 
in  the  instant  case. 

The  court  noted  that  it  had 
specifically  held  that  an  employee 
seeking  non-disability  retirement 
falls  under  5 U.S.C.  7701,  and 
that  in  Bronger  v.  Office  of 
Personnel  Management,  740  F.2d 
1552  (1984)  it  ruled  that  an 
employee  seeking  non-disability 
retirement  proceeds  before  MSPB 
under  that  same  section.  Now,  the 
court  went  on,  there  is  no 
difference  between  seekers  of  non- 
disability retirement  and  those 


requesting  disability  retirement. 
Both  types  obtain  their  right  to 
appeal  to  MSPB  from  5 U.S.C. 

§ 8347(d)(1),  which  authorizes 
appeals  to  the  Board  on 
retirement  matters  under 
procedures  prescribed  by  the 
Board.  The  procedures  prescribed 
by  the  Board  are  definitely  those 
of  5 U.S.C.  § 7701. 

The  court  held  that  once  section 
7701  is  recognized  to  apply  to 
disability  retirement  claims, 
application  of  5 U.S.C. 

§ 7701(g)(1)  authorizing  attorney 
fees  cannot  be  excluded.  Thus,  in 
the  instant  case  the  petitioner  had 
a right  to  have  her  attorney  fee 
application  considered  by  the 
Board  under  5 U.S.C.  § 7701(g)(1). 


Harold  G.  White  v.  U.S.  Postal 

Service 

Appeal  No.  85-710 
(Fed.  Cir.,  July  25,  1985) 

While  driving  his  car  on  a 
darkened  country  road,  petitioner 
hit  two  bicycle  riders.  One  was 
left  dead  at  the  scene;  the  second 
was  seriously  injured.  Police 
found  pieces  of  a broken  headlight 
and  side  light  lens  on  the  roadway 
and  in  the  grass  at  the  scene. 
These  identified  the  automobile  as 
a 1979  Oldsmobile  Delta  88. 

Police  subsequently  received  an 
anonymous  tip  that  petitioner 
owned  such  a vehicle  and  that  he 
had  not  driven  it  to  work  all  that 
week.  Following  an  unsuccessful 
attempt  to  locate  the  car,  the 
police  confronted  petitioner,  who 
admitted  his  involvement  in  the 
accident. 


Petitioner  was  arrested  and 
arraigned  on  charges  of  vehicular 
homicide  and  leaving  the  scene  of 
an  accident.  The  Postal  Service 
issued  a letter  of  indefinite 
suspension  pending  resolution  of 
those  charges.  Petitioner  was 
found  not  guilty  of  vehicular 
homicide  and  guilty  of  leaving  the 
scene  of  an  accident.  He  was 
indicted  on  the  felony  charge  of 
tampering  with  the  evidence 
relating  to  the  same  accident.  The 
Postal  Service  issued  a notice  of 
proposed  removal  based  on  the 
conviction,  and  a notice  of 
proposed  indefinite  suspension  for 
the  felony  indictment.  The  Postal 
Service  issued  separate  letters  of 
decision  removing  petitioner  for 
the  conviction  and  suspending 
him  indefinitely,  effective 
November  23,  1981,  because  of 
the  indictment.  The  indictment 
was  dismissed  in  February  of 
1983. 

The  Board  reversed  the  decision 
of  its  presiding  official  and 
sustained  the  removal  and  the 
suspension.  Petitioner  asserted  to 
the  court  that  the  Board  decision 
finding  nexus  between  his  off- 
duty  misconduct  and  the 
efficiency  of  the  service  was 
unsupported  by  substantial 
evidence. 

The  court  agreed  with  the 
Board  that  petitioner’s  criminal 
conviction  for  leaving  the  scene  of 
an  accident  cast  grave  doubts  as 
to  his  trustworthiness  and 
reliability.  The  court  noted  that 
the  Board  had  before  it  ample 
evidence  of  extensive  adverse 
media  coverage,  including 
television  and  newspaper  reports 
as  well  as  numerous  telephone 


13 


calls  and  letters  from  the  public. 
As  postmaster,  petitioner  was  the 
highest  postal  official  in  the 
community  and  interacted  with 
postal  patrons  in  a position  of 
trust  and  stature. 

The  court  also  concluded  that  a 
nexus  existed  between  the 
efficiency  of  the  service  and 


petitioner’s  criminal  indictment 
for  tampering  with  evidence 
which  resulted  in  his  indefinite 
suspension.  At  the  time  the 
agency  was  considering  the 
suspension,  it  had  before  it  the 
indictment  and  the  police  reports, 
which  clearly  gave  rise  to  a 
reasonable  belief  that  petitioner 


had  committed  a crime  for  which 
a sentence  of  imprisonment  might 
be  imposed,  and  that  suspension 
pending  the  charge  was  necessary 
to  promote  the  efficiency  of  the 
service. 

The  Board’s  decision  was 
affirmed. 
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PUBLICATION  SERVICES 
The  Digest 

The  Digest  is  a monthly 
publication  containing 
summaries  of  Board  orders  and 
a list  of  other  Board  orders  and 
issuances.  It  is  available  from 
the  Superintendent  of 
Documents,  under  stock  number 
062-000-80001-1,  either  by 
subscription  or  single  issue. 
Please  address  subscription  or 
purchase  inquiries 
to:  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington, 

D.C.  20401. 

Initial  Decisions 

Initial  decisions  made  in  the 
regional  offices  are  available  on 
microfiche.  To  subscribe  to  the 
quarterly  microfiche  “Federal 
Employee  Appeals  Decisions”  at 
$150  per  year  for  microfiche  and 
paper  index,  contact  the  National 
Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield,  Virginia  22161.  The 
stock  number  is  PB85-922700. 

Also  available  through  NTIS, 
under  stock  number 
PB83-922750,  is  microfiche  of 
the  more  than  11,000  initial 
decisions  which  the  Board’s 
regional  offices  issued  in 
connection  with  the  August 
1981  air  traffic  controller  strike. 
A paper  index  consisting  of  a 
subject  section  and  lead-case 
section  is  included.  The  cost  of 
this  microfiche/index,  “Federal 
Employee  Appeals  Decisions, 


Air  Traffic  Controller  Cases,”  is 
$150. 

Published  Board  Decisions 

Volumes  12  and  13  of 
Decisions  of  the  United  States 
Merit  Systems  Protection  Board 
are  available  through  the 
Superintendent  of  Documents. 
These  volumes— compilations  of 
final  Board  actions  and 
precedential  interlocutory 
decisions— include  an  index 
using  the  Board’s  key  number 
system.  Ordering  information 
is:  Volume  12  (covering  the 
period  October  through 
December  1982)— stock  number 
062-000-00017-1;  $16;  and 
Volume  13  (January  through 
March  1983)— stock  number 
062-000-00018-0;  $11. 

Earlier  Board  decision 
volumes  are  out  of  print.  With 
the  printing  of  Volume  13  the 
Board  discontinued  publishing 
its  decisions.  However,  readers 
are  referred  to  the  Board’s 
notice  in  the  Federal  Register  of 
March  4,  1985  (see  50  F.R.  8684) 
which  lists  organizations 
offering  a variety  of  services 
regarding  Board  orders. 

COPIES  OF  DECISIONS 
AND  ORDERS 

Copies  of  specific  initial 
decisions  and  Board  orders  may 
be  obtained  by  writing  to  the 
Information  Services  Division, 
Office  of  the  Clerk  of  the  Board, 
Merit  Systems  Protection 
Board,  Room  828,  1120  Vermont 
Avenue,  N.W.,  Washington,  D.C. 
20419.  Requests  should  include 


the  appellant’s  name,  the  docket 
number,  and  the  date  of  the 
decision  or  order. 

Persons  interested  in  Board 
issuances  are  invited  to  visit  the 
Information  Services  Division, 
Monday  through  Friday,  1 p.m. 
to  5 p.m.,  where  the  initial 
decisions.  Board  orders, 
publications,  and  microfiche 
described  above  are  available  for 
viewing. 

DEFINITIONS 

These  definitions  are  provided 
for  clarification  purposes  only 
and  are  not  intended  to  convey 
the  strict  legal  meaning  of  the 
terms. 

Addendum  Decision— dJi 
addendum  decision  deals  with 
attorney  fees. 

Deciding  Official— the  official 
who  renders  the  agency’s 
decision. 

Initial  Decision— the  regional 
office  decision  made  by  the 
presiding  official  in  response  to  a 
petition  or  appeal.  The  initial 
decision  becomes  final  in  35 
days  unless  a petition  for  review 
is  filed  with  the  Board  and 
granted  or  the  Board  reopens  on 
its  own  motion.  In  those  cases, 
the  Board’s  decision  becomes 
the  final  decision.  If  the  petition 
for  review  is  denied,  the  initial 
decision  becomes  final  five  days 
after  the  issuance  of  the  denial. 

Petition  for  Appeal— the  request 
filed  with  a Board  regional  office 
for  review  of  an  agency  action. 
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Petition  for  Review— th.e  request 
filed  with  the  three-member 
Board  in  Washington,  D.C.,  for 
review  of  an  initial  decision  of  a 
presiding  official. 

Presiding  Official— any  person 
designated  by  the  Board  to 
preside  over  any  hearing  or 
make  a decision  on  the  record. 
The  presiding  official  referred  to 
in  The  Digest  summaries  is 


usually  a Board  regional  office 
official  designated  by  the  Board 
to  perform  these  duties. 

Proposing  Official— the  agency 
official  who  initiates  an  action  to 
be  taken  against  an  employee. 

Regional  Office— the  Board 
office  authorized  to  receive 
appeals  from  the  area  where  the 
appellant’s  duty  station  was 


located  when  the  agency  action 
was  taken.  The  Board  has  1 1 
regional  offices. 

Voluntary  Expedited  Appeals 
Procedure— a voluntary 
alternative  procedure  designed 
to  adjudicate  relatively  simple 
nOn-precedential  appeals  in  an 
expedited,  informal  and  cost- 
effective  way,  in  accordance  with 
Board  precedent. 
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FEDERAL  REGISTER 
ISSUANCES 


vol.  50.  No.  135 


Monday,  July  15,  1985 


28668 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Can  for  Riders  for  the  Digest 

agency:  Merit  Systems  Protection 

Beard. 

action:  Notice  of  call  for  riders  for  The 
Digest  for  fiscal  year  1986. 

SUtSMARV:  The  purpose  of  this  notice  is 
to  inform  Federal  agencies  that  the 
Merit  Systems  Protection  Board 
publication.  The  Digest,  will  be 
available  for  fiscal  year  1986  on  riders  to 
the  Government  Printing  Office. 
Departments  and  agencies  may  order 
this  monthly  publication  by  riding  the 
Merit  Systems  Protection  Board’s 
printing  requisition  #6-00043. 
date:  Agency  requisitions  (Standard 
Form  1)  must  be  submitted  no  later  than 
August  31, 1985. 

ADDRESS:  Interested  departments  and 
agencies  should  send  requisitions 
through  their  Washington,  D.C. 
headquarters  offices  authorized  to 
procure  printing — to  the  Government 
Printing  Office,  Requisitions  Section, 
Room  838,  Washington,  D.C.  20401. 
Agencies  may  estimate  cost  by  using  the 
current  Government  Printing  Office 
price  list  of  printing  services. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ada  R.  Kimsey,  Information  Services 
Division,  Office  of  the  Clerk  of  the 
Board,  1120  Vermont  Avenue, 
Washington,  D.C.  20419,  202-653-7200. 
SUPPLEMENTARY  INFORMATION:  The 
Digest  is  a monthly  publication 
containing  summaries  of  selected  Board 
orders  and  a list  of  all  other  Board 
orders  issued  each  month.  The  Digest 
also  lists  decisions  made  in  the  Board’s 
regional  offices  under  the  voluntary 
expedited  appeals  procedure, 
summarizes  selected  court  cases,  and 
reprints  the  Board’s  Federal  Register 
issuances. 

Dated.  July  11. 1985. 

Robert  E.  Taylor, 

Clerk  of  the  Board. 


Vol.  50.  No.  137 


Wednesday,  July  17,  1985 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5 CFR  Part  1201 
Practices  and  Procedures 

agency:  Merit  Systems  Protection 
Board. 

action:  Final  rule. 

summary:  On  August  10. 1984,  (49  FR 
32072),  the  Board  published  proposed 
regulations  to  amplify  and  clarify  the 
procedures  governing  the  filing  of 
petitions  for  review  of  initial  decisions 
issued  by  presiding  officials.  The 
purposes  of  the  proposed  revisions  were 
to  deal  more  comprehensively  with 
pleadings  related  to  petitions  for  review, 
to  change  service  requirements,  and  to 
explain  more  fully  procedures  regarding 
timeliness.  Comments  on  those 
proposed  regulations  have  now  been 
received  and  considered  and  the  Board 
adopts  the  following  as  the  new 
§ 1201.114  of  Title  5.  Code  of  Federal 
Regulations. 

effective  date:  August  1, 1985. 
ADORESS:'Send  written  inquiries  to 
Joseph  Ellis,  Deputy  Clerk  of  the  Board, 
Merit  Systems  Protection  Board.  1120 
Vermont  Avenue  NW.,  Washington, 

D C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT. 

Joseph  Ellis,  Deputy  Clerk  of  the  Board, 
Merit  Systems  detection  Board,  (202) 
653-7262. 

SUPPLEMENTARY  INFORMAITON:  A small 
number  of  comments  were  received  on 
the  Board’s  proposed  regulations.  Most 
commenters  expressed  agreement  with 
the  proposal,  and  particularly  with  the 
provision  for  the  filing  of  cross  petitions 
for  review.  Most  of  the  comments 
received  addressed  the  issues  of 
extensions  of  time  and  late  filed 
petitions,  as  well  as  intervention  and 
service  requirements.  Analysis  of  the 
specific  comments  received  is  set  forth 
in  the  following  paragraph  by  paragraph 
analysis  of  comments  and  changes. 

1.  Section  1201.114(a)  Who  May  File. 
No  comments  were  received  on  this 
paragraph  in  which  changes  had  been 
proposed  to  clarify  (1)  that  the  Special 
Counsel  may  file  a petition  for  review 
independently  of  a party  or  the  Director 
of  OPM,  by  changing  the  conjunction 
"and”  to  “or”,  and  (2)  that  pleadings 


must  contain  an  original  signature.  No 
further  changes  have  been  made. 

2.  Section  1201.114(b)  Cross  Petitions 
For  Review.  A number  of  comments 
were  received  agreeing  with  the 
proposal  to  specify  that  challenges  to 
the  initial  decision  must  appear  in  either 
a timely  petition  or  cross  petition  for 
review.  No  further  changes  have  been 
made. 

3.  Section  1201.114(c)  Place  for  Filing. 
The  proposed  change  here  made  this 
paragraph  compatible  with  proposed 

§ 1201.114(b)  with  respect  to  cross 
petitions,  adding  clarifying  language 
concerning  related  motions  and 
pleadings,  and  clarified  methods  of 
service.  No  comments  were  received 
concerning  these  proposed  changes.  The 
only  change  made  to  the  proposed 
regulation  has  been  to  reflect  the  Board 
reorganization  redesignating  the  Offic^ 
of  Secretary  as  the  Office  of  the  Clerk  of 
the  Board. 

4.  Section  1201.114(d)  Time  For  Filing. 
One  commenter  advocated  that  service 
of  the  initial  decision  and  all  subsequent 
pleadings  and  motions  should  be 
considered  complete  on  the  date  of 
receipt,  rather  than  date  of  issuance  of 
the  initial  decision  or  service  completion 
pursuant  to  § 1201.114(h).  This 
suggestion  was  rejected  as  impractical 
in  view  of  the  difficulty  of  determining 
date  of  receipt  in  any  contested 
circumstances.  The  proposal  was 
changed  in  three  respects.  The  first  two 
changes  were  to  reflect  the  designation 
of  Clerk  of  the  Board,  and  to  insert  "to 
a”  prior  to  the  phrase  “cross  petition  for 
review",  for  purposes  of  clarity.  The 
third  change  was  the  substitution  of 
"must”  for  “may”  in  two  places.  This 
change  does  not  make  a petition  or 
response  obligatory.  Rather,  the  intent  is 
to  clarify  that  submissions  must  be 
timely. 

5.  Section  1201.114(e)  Extensions  of 
Time  to  File.  This  paragraph  sets  out  the 
procedure  Tor  obtaining  an  extension  of 
time  to  file  a pleading  prior  to  its  due 
date. 

As  originally  proposed,  this  paragraph 
set  out  examples  of  types  of 
circumstances  that  might  be  deemed  to 
warrant  extensions.  Those  examples 
have  been  deleted  as  unnecessarj'. 

In  their  place,  the  following  was 
inserted;  "Such  affidavit  or  declaration 
must  make  a specific  and  detailed 
showing  of  the  circumstances  alleged  to 
constitute  good  cause  and  mi'st  be 
accompanied  by  documentation  or  other 
evidence  to  support  the  matters 
asserted.” 

One  comment  was  received 
suggesting  that  it  not  be  necessary  to 
accompany  the  good  cause  showing 
with  an  affidavit.  It  was  suggested 
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instead  that  a signature  should  be 
adequate  in  light  of  the  Federal  False 
Statements  Act.  Pursuant  to  28  U.S.C. 
1746,  an  unsworn  statement  signed  and 
dated  by  its  author  under  penalty  of 
perjury  may  be  substituted  for  an 
affidavit.  The  Board  agrees  with  the 
commenter  that  such  a statement  is 
sufficient  and  has  amended  the 
regulation  accordingly. 

6.  Section  1201.114(f)  Late  Filings.  This 
paragraph  sets  out  circumstances  under 
which  late  filings  will  be  accepted.  A 
number  of  comments  were  received. 

One  suggestion  was  that  response  to  the 
merits  of  a petition  for  review  should  be 
tolled  pending  a Board  ruling  on  the 
request  for  leave  to  file  late.  The  Board 
recognizes  that  in  some  cases,  the 
proposed  procedure  puts  an  ultimately 
unnecessary  obligation  on  one  of  the 
parties. 

The  Board's  appellate  practice  is 
designed  around  a "one  step"  appellate 
consideration,  in  keeping  with  the 
Board's  interpretation  of  its  enabling 
legislation.  The  most  expeditious 
procedure  for  the  Board,  and  therefore 
the  parties,  is  to  consider  most  motions 
at  the  same  time  any  merits 
determination  is  made.  Moreover,  at  the 
petition  for  review  level  most 
arguments  are  directly  related  to 
arguments  previously  made  at  the 
petition  for  appeal  stage.  Therefore,  the 
Board  believes  that  the  advantages  of 
the  suggestion  do  not  outweigh  the 
advantage  of  the  proposal,  which 
remains  unchanged. 

Another  commenter  suggested  that 
this  paragraph  appears  internally 
hconsistent  in  requiring  that  late  filings 
"must  be  accompanied  by  a motion  for 
waiver  and  affidavit"  but  also  providing 
for  a Board  determination  of  whether 
good  cause  exists  in  the  absence  of  a 
motion  for  waiver  and  affidavit.  No 
change  has  been  made  in  this  respect 
because  it  is  the  Board's  intention  that 
the  required  submission  "must"  be 
made.  However,  the  provision  for  Board 
consideration  of  a late  filed  petition  in 
the  absence  of  those  submissions  simply 
recognizes  the  existence  of  5 CFR 
1201.12.  which  provides  that  the  Board 
may  in  an  individual  case,  waive  any  of 
its  regulations  not  required  by  statute. 

A third  suggestion  on  this  paragraph 
was  that  there  is  no  purpose  to  requiring 
a statement  of  the  reasons  a timely 
request  for  extension  was  not  made. 
However,  as  the  commenter  recognized, 
such  reasons  are  a factor  for 
consideration  in  determining  whether 
due  diligence  was  exercised.  Therefore, 
the  Board  believes  that  it  is  appropriate 
to  adopt  this  requirement  as  proposed. 

A final  suggestion  with  respect  to  this 
paragraph  was  to  clarify  that  the  filing 
of  a motion  for  waiver  does  not  extend 
the  time  limit  for  filing  a cross  oetition 


for  review.  This  suggestion  has  been 
adopted  and  the  change  made. 

1 he  Board  has  also  made  two  changes 
from  the  version  originally  proposed.  A 
reference  to  examples  of  reasons  for  late 
filing  set  out  in  paragraph  (e)  was 
excluded  for  the  reasons  given  in  the 
comment  to  that  paragraph.  In  addition, 
the  eight  day  period  for  parties  to 
respond  to  motions  for  waiver  of  late 
filings  is  eliminated,  and  the  remaining 
language  changed  in  order  to  clarify  that 
the  response  to  the  motion  for  waiver 
may  be  included  in  the  response  to  the 
late-filing  pleading.  This  is  consistent 
with  current  Board  practice  under  which 
there  is  no  separate  preliminary 
determination  on  timeliness.  Instead,  the 
Board  will  issue  only  one  order  on  a 
case,  including  disposition  of  the  motion 
for  waiver,  and,  if  appropriate,  the 
merits.  As  noted  above,  this  means  that 
a responding  party  should  address  its 
pleading  to  all  the  pending  issues  of  a 
case  because  there  will  be  no  further 
opportunity  for  response. 

Finally,  the  words  “to  file  a cross 
petition  for  review  or"  were  added  to 
clarify  that  a response  to  the  motion  for 
waiver  does  not  act  to  delay  the  filing  of 
a cross  petition,  and  the  word 
“subsection"  was  changed  to 
“paragraph  ...  of  this  section." 

7.  Section  1201.114(g)  Intervention.  A 
comment  was  received  which  suggested 
that  proposed  paragraph  (g)(3)  will 
preclude  permissive  intervention  at  the 
petition  for  appeal  level.  The  commenter 
argues  that  allowing  permissive 
intervention  at  the  petition  for  review 
level,  but  not  at  the  petition  for  appeal 
level,  would  produce  certain  inequities. 
The  comment  misconstrues  in  the  intent 
of  the  proposal,  which  was  to  clarify  the 
Board's  intent  to  have  the  same  rights  of 
permissive  intervention  at  the  Board 
level  as  at  the  regional  level.  The  intent 
was  not  to  limit  or  expand  rights  of 
intervention  at  the  petition  for  review 
level.  Accordingly,  no  change  has  been 
made  to  reflect  the  commt  nter's  specific 
concerns  because  this  represents  only  a 
statement  in  the  regulations  directly 
concerning  petitions  for  review  of  the 
board's  parallel  practice  at  the  petition 
for  appeal  stage,  and  not  a change  in 
that  practice.  The  only  change  made 
was  in  the  organization  of  the  last 
sentence  of  this  paragraph,  in  order  to 
clarify  its  meaning. 

The  Director  of  PPM  suggested  that 
his  brief  on  intervention  become  due  20 
days  after  receipt  of  the  file  rather  than 
20  days  after  service  of  the  response  to 
the  petition  or  the  due  date  of  the 
response.  The  Board  feels  that  this  is 
unnecessary  for  two  reasons.  First,  it  is 
unlikely  that  the  issues  raised  in  the 
response  will  be  sufficiently  different 
from  the  petition  for  review  and  the 
initial  decision  as  to  warrant  further 


time.  Seqond.  the  regulation 
contemplates  that  the  Board  may  allow 
additional  time  for  filing  a brief, 
recognizing  that  there  might  be  unusual 
circumstances  to  warrant  an  extension. 

The  Director  further  recommends  that 
the  proposal  be  amended  to  permit 
interventions,  not  only  after  the  petition 
for  review  and  response,  but  also  after  a 
cross  petition  or  the  response  to  a 
possible  cross  petition.  The  regulations 
contemplate  that  a cross  petition  for 
review  be  filed  within  the  same  25-day 
period  as  the  response  to  a petition  for 
review.  Therefore,  the  calculations  of 
OPM  intervention  time  with  respect  to 
cross  petitions  for  review  would 
normally  be  subsumed  into  the 
requirement  that  the  iatervention  be 
made  within  20  days  of  the  response. 
However,  because  the  filing  of  a 
response  to  a petition  for  review  does 
not  have  to  be  done  simultaneously  with 
a possible  cross  petition,  the  regulation 
has  been  amended  by  insertion  of  the 
words  “cross  petition  or"  between  "date 
of  service  of  the"  and  “response  to 
petition". 

With  respect  to  extending  the  time 
further  for  responses  to  cross  petitions, 
the  Board  is  of  the  view  that  the  issues 
of  a given  case  should  be  sufficiently 
apparent  in  the  numerous  pleadings  or 
orders  which  predate  the  response  to  a 
cross  petition,  that  a further  opportunity 
to  intervene  would  appear  to  be 
unnecessary. 

The  words  “cross  petition  or"  have 
been  inserted  in  paragraph  (g)(2)  of  this 
section  prior  to  “response  to  the  petition 
for  review",  in  order  to  make  it  plain 
that  the  Special  Counsel  has  the  same 

right  as  OPM  to  file  an  intervention  after 
a cross  petition  for  review. 

Finally,  the  word  “section"  was 
changed  to  “paragraph"  in  (g)(1)  and 
(g)(2). 

8.  Section  1201.114(h)  Service.  Certain 
commenters  suggested  that  this 
paragraph  be  amended  to  require 
service  by  the  Clerk  of  the  Board  rather 
than  by  the  parties,  as  had  previously 
been  the  practice  with  respect  to  the 
first  filing  with  the  Board,  i.e.,  the 
petition  for  review.  The  Board  believes 
that  service  by  the  parties,  which  is  the 
practice  as  to  responses  to  the  petition 
for  review  and  any  subsequent 
submissions  at  the  Board  level,  and 
throughout  the  proceedings  at  the 
regional  office  level  after  the  filing  of  the 
initial  petition  for  appeal,  has  proven 
both  practicable  and  effective  in  almost 
all  cases.  Because  initial  decisions  are 
issued  with  a certificate  of  service 
attached,  the  parties  are  made  aware  at 
that  time  of  the  names  and  addresses  of 
the  other  parties.  Should  there  be  a 
change  in  the  representative  of  one  of 
the  parties,  that  party  would  have  the 
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obligation  of  informing  the  Board  and 
the  other  parties,  as  well  as  of  assuring 
that  the  new  representative  acted  in  a 
timely  manner  in  prosecuting  or 
responding  to  the  petition  for  review. 
This  is  consistent  with  present  practices 
since  the  Board  has  long  held  both  that 
an  appellant  is  personally  responsible 
for  his/her  own  case,  whether  or  not  he 
or  she  is  represented,  and  that  an 
agency’s  internal  delays  in  assuring  that 
it  acts  in  a timely  manner  when  it 
changes  representatives  at  the  petition 
for  review  stage  do  not  constitute  good 
cause  for  waiving  the  regulatory  time 
limit.  Thus,  the  Board  has  made  no 
change  in  its  decision  to  require  service 
by  the  parties. 

Another  suggestion  as  to  this 
paragraph  was  to  require  service  to  be 
made  by  certified  mail  or  personal 
delivery.  When  the  Board  originally 
adopted  its  filing  requirement  for 
petitions  for  appeal  at  5 CFR  1201.22(c), 
service  was  required  to  be  made  in  that 
manner.  The  Board  believes  that  these 
still  constitute  the  preferred  methods  of 
service,  but  that  the  parties  should,  as 
the  more  recent  version  of  § 1201.22(c) 
allows,  have  the  option  of  completing 
service  by  regular  mail.  Any  party 
attempting  to  accomplish  service  in  a 
manner  other  than  through  personal 
delivery  or  certified  mail,  of  course, 
retains  the  burden  of  assuring  and 
proving  that  timely  service  is  made. 

9.  Section  1201.114(i)  Closing  the 
Record.  None  of  the  comments  received 
on  this  paragraph  of  the  regulations 
disagreed  with  its  major  thrust. 
However,  two  comments  did  relate  to  its 
application.  First,  it  was  suggested  that 
the  Board  allow  the  filing  of  a reply  to 
the  response  to  the  petition  for  review 
within  15  days  of  its  service.  While  this 
suggestion  would  comport  with  the 
Federal  Rules  of  Appellate  Procedure, 
the  Board  believes  that  the  benefits  to 
be  derived  would  not  compensate  for 
the  delays  this  procedure  would 
engender  since,  under  the  Board's  rules, 
a response  to  a petition  for  review  may 
properly  address  only  those  matters 
which  were  already  addressed  in  the 
petition.  If  a new  issue  is  to  be  raised,  it 
would  likely  be  in  the  context  of  a cross 
petition  for  review.  Any  such  cross 
petition  would,  of  course,  be  a proper 
silbject  for  response  pursuant  to  the  new 
§ 1201.114(d);  conversely,  there  would 
be  no  need  to  respond  to  a matter  not 
properly  raised  to  the  Board.  Thus,  this 
suggestion  has  not  been  incorporated 
into  the  regulation. 

The  final  comment  received  on  this 
paragraph  suggests  that  the  Board  allow 
the  filing  of  material  to  update  the 
petition  for  review,  specifically  the 
citation  and  discussion  of  authority 
issued  subsequent  to  the  filing  of  the 
petition. 


The  Board  believes  that  there  is  no 
need  to  modify  this  paragraph  further 
because  as  written  it  provides  that 
where  new  and  material  evidence  has 
become  available,  the  record  may  be 
reopened  for  its  consideration.  If 
material  such  as  that  mentioned  by  this 
commenter  were  shown  to  be  new  and 
material,  it  would  be  accepted  into  the 
record  under  the  present  regulation. 

Regulatory  Flexibility  Act 

The  Chairman?Merit  Systems 
Protection  Board,  certifies  that  the  Board 
is  not  required  to  prepare  initial  or  final 
regulatory  analysis  of  this  rule,  pursuant 
to  section  603  or  604  of  the  Regulatory 
Flexibility  Act,  because  of  his 
determination  that  this  rule  would  not 
have  a significant  economic  impact  on  a 
substantial  number  of  small  entities, 
including  small  business,  small 
organizational  units  and  small 
governmental  jurisdictions. 

List  of  Subjects  in  5 CFR  Part  1201 

Government  employees; 
Administrative  Practices  and 
Procedures 

Accordingly,  the  Merit  Systems 
Protection  Board  revises  5 CFR  1201.114 
as  set  forth  below: 

PART  1201— PRACTICED  AND 
PROCEDURES 

1.  The  authority  for  Part  1201 
continues  to  read  as  follows: 

Authority:  5 U.S.C.  et  seq.,  unless  otherwise 
noted. 

Subpart  B — Hearing  Procedures  for 
Appellate  Cases. 

2.  Section  1201.114  is  revised  to  read 
as  follows: 

§ 1201.1 14  RMng  of  petition  and  cross 
petition  for  review. 

(a)  Who  may  file.  Any  party  to  the 
proceeding,  the  Director  of  OPM.  or  the 
Special  Counsel  may  file  a petition  for 
review.  The  Director  of  OPM  may 
request  review  only  if  he/she  is  of  the 
opinion  that  the  decision  is  erroneous 
and  will  have  a substantial  impact  on 
any  civil  service  law,  rule,  or  regulation 
under  the  jurisdiction  of  the  Office  (5 
U.S.C.  7701  (e)(2)).  All  submissions  to 
the  Board  must  contain  an  original 
signature  of  the  appellant  or  the  party's 
designated  representative. 

(b)  Cross  petition  for  review.  If  a 
timely  petition  for  review  is  filed  by  a 
party,  the  Director  of  OPM  or  the 
Special  Counsel,  a cross  petition  for 
review  may  be  filed  by  any  other  party, 
the  Director  of  OPM  or  the  Special 
Counsel  within  25  days  of  the  date  of 
service  of  the  petition  for  review.  Issues 
not  raised  in  the  petition  for  review  will 
not  normally  be  considered  by  the  Board 
unless  raised  in  a timely  filed  cross 
petition  for  review. 


(c)  Place  for  filing.  A pebtion  for 
review,  cross  petition  for  review, 
responses  thereto  and  all  motions  and 
pleadings  associated  therewith  shall  be 
filed  with  the  Clerk  of  the  Merit  Systems 
Protection  Board,  Washington.  D.C. 
20419.  either  by  personal  delivery'  during 
normal  business  hours  or  by  mail 
addressed  to  the  Clerk  of  the  Board. 

(d)  Time  for  filing.  Any  petition  for 
review  must  be  filed  within  35  days  of 
issuance  of  the  initial  decision.  Any 
response  to  a petition  for  review  or  to  a 
cross  petition  for  review  must  be  filed 
within  25  days  after  service  of  the 
petition  or  cross  petition.  The  date  of 
filing  shall  be  determined  by  the  date  of 
mailing  indicated  by  the  postmark  date. 
If  no  postmark  date  is  evident  on  the 
mailing,  it  shall  be  presumed  to  have 
been  mailed  five  days  prior  to  receipt.  If 
the  filing  is  by  personal  delivery,  it  shall 
be  considered  filed  on  the  date  it  is 
received  by  the  Clerk  of  the  Board. 

(e)  Extension  of  time  to  file.  Motions 
for  extensions  of  time  to  file  a petition 
for  review,  cross  petition  or  response 
shall  be  granted  only  upon  a showing  of 
good  cause.  Such  motions  must  be  filed 
in  advance  of  the  date  on  which  the 
petition  or  other  pleading  is  due. 

Motions  for  extension  of  time  may  be 
granted  or  denied  without  providing 
other  parties  the  opportunity  to 
comment,  in  the  Board's  discretion. 
Motions  for  extensions  shall  be 
accompanied  by  an  affidavit  showing 
good  cause  for  the  request,  or  shall  be 
submitted  pursuant  to  28  U.S.C.  1746, 
which  requires  a signed  and  dated 
declaration  or  statement  subscribed  as 
true  under  penalty  of  perjury.  Such 
affidavit  or  declaration  must  make  a 
specific  and  detailed  showing  of  the 
circumstances  alleged  to  constitute  good 
cause  and  must  be  accompanied  by 
documentation  or  other  evidence  to 
support  the  matters  asserted. 

(f)  Late  filings.  Unless  an  extension  of 
time  has  been  specifically  granted  by 
the  Board  pursuant  to  paragraph  (e)  of 
this  section  or  is  pending  before  the 
Board,  any  petition  for  review,  cross 
petition  for  review,  or  response  which  is 
filed  after  time  limits  must  be 
accompanied  by  a motion  for  waiver, 
and  either  an  affidavit,  or  signed  and 
dated  declaration  or  statement 
subscribed  as  true  under  penalty  of 
perjury,  pursuant  to  28  U.S.C.  1746 
showing  good  cause  for  the  untimely 
filing.  Such  showing  must  include: 

(1)  The  reasons  for  failure  to  request 
an  extension  in  advance  of  the  filing 
date;  and 

(2)  The  reasons  necessitating  the  late 
filing. 

Any  response  filed  to  the  motion  for 
waiver  may  be  included  in  the  response 
to  the  petition  for  review,  cross  petition 
for  review  or  response  to  the  cross 
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petition  for  review.  Such  response  will 
not  extend  the  period  of  time  required 
by  § 1201.114(d)  to  file  a cross  petition 
for  review  or  to  respond  to  the  petition 
or  cross  petition.  In  the  absence  of  a 
motion  for  waiver,  the  Board  may,  in  its 
discretion,  determine  on  the  basis  of  the 
existing  record  whether  there  was  good 
cause  for  the  untimely  filing  or  provide 
the  proponent  of  the  submission 
opportunity  to  show  cause  why  it  should 
not  be  dismissed  or  excluded  as 
untimely. 

(g)  Intervention.  (1)  By  Director  of 
OPM.  Pursuant  to  5 U.S.C.  7701(d),  the 
Director  of  OPM  may  intervene  in  a case 
before  the  Board  under  the  standards 
set  forth  in  that  section,  provided  that 
right  is  exercised  as  early  in  the 
proceeding  as  practicable.  For  purposes 
of  this  paragraph,  if  the  Director  did  not 
intervene  in  the  case  before  the  regional 
office,  such  intervention  will  be 
considered  timely  if  it  is  filed  within  20 
days  of  the  date  of  service  of  the  cross 
petition  or  response  to  the  petition  for 
review,  or  if  no  response  is  filed,  within 
20  days  of  the  date  on  which  it  is  due. 
The  Board  may,  in  its  discretion,  at  the 
Director’s  request,  allow  an  additional 
period  for  the  filing  of  the  brief  on 
intervention.  A party  may  respond  to  the 
Director’s  brief  within  15  days  of  the 
date  of  service.  The  Director  shall  serve 
his  notice  of  intervention  and  brief  on 
all  parties. 

(2)  By  Special  Counsel.  Pursuant  to  5 
U.S.C.  1206(i),  the  Special  Counsel  may 
intervene  as  a matter  of  right.  For 
purposes  of  this  paragraph,  if  the 
Special  Counsel  did  not  intervene  in  the 
case  before  the  regional  office,  such 
intervention  will  be  considered  timely  if 
it  is  filed  within  20  days  of  the  date  of 
service  of  the  cross  petition  or  response 
to  the  petition  for  review,  or  if  no 
response  is  filed,  within  20  days  of  the 
date  on  which  it  is  due.  The  Board  may, 
in  its  discretion,  at  the  Special  Counsel's 
request,  allow  an  additional  period  for 
the  filing  of  the  brief  on  intervention.  A 
party  may  respond  to  the  Special 
Counsel's  brief  within  15  days  of  the 
date  of  service.  The  Special  Counsel 
shall  serve  his  notice  of  intervention  and 
brief  on  all  parties. 

(3)  Permissive  interveners.  Any 
person  may,  by  motion,  request  the 
Board  to  grant  permission  to  intervene. 
The  motion  shall  state  in  detail  the 
reasons  why  the  person  should  be 
permitted  to  intervene.  A motion  for 
permission  to  intervene  will  be  granted 
where  the  requester,  including  any 
person  alleged  to  have  committed  a 
prohibited  personnel  practice  under  5 
U.S.C.  2302(b),  will  be  affected  directly 
by  the  outcome  of  the  proceeding. 

(h)  Service.  Copies  of  the  petition  for 
review,  cross  petition  for  review. 


response,  and  all  other  motions  and 
pleadings  in  connection  therewith  must 
be  served  by  the  party  submitting  the 
pleading  upon  all  parties  to  the 
proceeding  and  their  designated 
representatives.  Service  may  be  made 
by  mailing  or  delivering  personally  a 
copy  of  the  submission  to  each  party 
and  representative  on  the  service  list  for 
the  initial  decision.  The  submission  must 
be  accompanied  by  a certificate 
specifying  how  and  when  such  service 
was  made.  It  is  the  duty  of  all  parties 
and  representatives  to  notify  the  Board 
and  each  other  in  writing  of  any  changes 
in  the  names  and  addresses  on  the 
service  list. 

(i)  Closing  the  record.  The  record  shall 
close  upon  expiration  of  the  period  for 
filing  the  response  to  the  petition  for 
review,  or  to  the  cross  petition  for 
review,  or  to  the  brief  on  intervention,  if 
any.  or  on  such  other  date  as  set  by  the 
Board.  Once  the  record  is  closed,  no 
additional  evidence  or  argument  shall 
be  considered  except  upon  a showing 
that  new  and  material  evidence  has 
become  available  which  was  not 
available  prior  to  the  closing  of  the 
record. 

Dated:  july  12,  1985. 

For  the  Board. 

Herbert  E.  Ellingwood, 

Chairman. 


Vol.  50,  No.  137 


Wednesday,  July  17,  198.5 
29003 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  proposed  routine  use 
for  existing  system  of  records. 

summary:  The  purpose  of  this  document 
is,  to  provide  information  for  public 
comment  concerning  the  Merit  Systems 
Protection  Board's  (MSPB)  proposal  to 
add  a routine  use  to  system  MSPB/ 
GOVT-1,  Appeal  and  case  records. 
date:  Any  interested  party  may  submit 
written  comments  regarding  the 
proposed  new  routine  use.  Comments  on 
this  notice  must  be  received  on  or  before 
August  16.  1985. 


ADDRESS:  Comments  may  be  mailed  to 
Robert  E.  Taylor,  Clerk  of  the  Board. 

Merit  Systems  Protection  Board,  1120 
Vermont  Avenue,  NW.,  Washington, 

D.C.  20419. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  M.  Conley.  (202)  653-8902. 
SUPPLEMENTARY  INFORMATION:  The 

MSPB  is  required  by  statute  to  conduct 
special  studies  relating  to  the  civil 
service  system  and  to  other  merit 
systems  in  the  executive  branch,  and 
report  to  the  President  and  to  the 
Congress  as  to  whether  the  civil  service 
is  adequately  protected.  5 U.S.C. 
1205(a)(3).  In  order  to  carry  out  this 
function,  the  MSPB  may  find  it 
necessary,  on  occasion,  to  provide 
individuals  in  the  Office  of  Personnel 
Management  (OPM)  and  other  Federal 
and  State  agencies  certain  identifying 
information  about  individuals  who  have 
filed  appeals  with  the  Board.  This 
identifying  information  will  be  used  to 
obtain  from  the  appropriate  agencies  or 
individuals  the  information  necessary  to 
support  MSPB's  statutorily  mandated 
research  projects.  The  information 
provided  by  these  sources  will  not  be 
used  in  a personally  identifiable  manner 
in  the  resulting  projects.  The  information 
will  be  used  only  as  a basis  for 
developing  aggregate  statistics.  Further, 
the  information  obtained  will  not  be 
used  to  make  decisions  about  the  rights, 
benefits  or  privileges  of  specific 
individuals.  Upon  completion  of  the 
project  for  which  information  was 
obtained,  the  MSPB  will  ensure  that  any 
personal  identifying  information  is 
destroyed. 

For  example,  in  order  to  obtain 
furrent  location  information  on  federal 
employees  for  the  purpose  of  developing 
an  address  listing  for  use  in  mailing  out 
questionnaires,  the  Board  may  provide 
social  security  numbers  from  its  appeal 
files  to  OPM.  The  information  will  be 
matched  with  OPM’s  listing  of  the 
servicing  personnel  offices  for  those 
federal  employees  w'hom  the  Board 
wishes  to  contact  for  study 
participation.  The  Board  will  then  obtain 
the  employee’s  address  from 
information  provided  by  the  servicing 
personnel  office.  Questionnaires  will  be 
mailed  to  the  survey  population.  Data 
from  the  returned  questionnaires  will 
only  be  reported  in  the  aggregate. 
Personally  identifiable  information,  such 
as  the  employee’s  address,  will  not  be 
included  in  the  MSPB's  final  report. 

MSPB/GOVT-1  last  appeared  in  47 
FR  57803  dated  December  28. 1982.  The 
MSPB  is  proposing  to  add  one  new 
iDutine  use  of  MSPB/GOVT-1,  Appeal 
and  Case  Records,  as  follows: 

MSPB/QOVT-1 
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•Ynm  name: 

MSPB /GOVT-1.  Appeal  and  Case 
Records. 

« * * * « 

NOUTIME  USE*  or  RECOffDS  MAINTAINED  IN 
THE  SYSTEM,  INCUJDIN6  CATEOOmES  Of 
USERS  AND  THE  PURPOSE  OP  SUCH  USES: 

Information  from  the  record  may  be 
disclosed: 

1.  To  federal  and  State  agencies  for 
the  purpose  of  providing  the  MSPB  with 
information  concerning  MSPB 
appellants,  which  information  will  be 
used,  absent  personal  identifiers,  in  the 
MSPB's  research  projects  mandated  by  5 
U.S.C.  1205(a)(3). 

o • * * • 

Dated:  )uly  11. 1985. 

Herbert  EL  Elllingwood, 

Chainnan. 
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Information  Cotoction  To  Evaluate  the 
Attractiveness  of  Federal  Employment 
for  College  Students 

AGENCY:  Merit  Systems  Protection 
Board. 

action:  Information  collection  request 
submitted  to  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1980.  Pub.  L 96-511,  5 
U.S.C.  Chapter  35,  for  review. 

summary:  The  Merit  Systems  Protection 
Board  (MSPB)  is  requesting  OMB  review 
under  5 CFR  1320.12  of  a questionnaire 
to  be  used  to  survey  officials  of  selected 
colleges  and  universities  concerning  (1) 
the  attitudes  of  graduating  students 
towards  the  Federal  Government  as  an 
employer  and  (2)  the  outlook  for  the 
Federal  Government  to  meet  its  entry- 
level  professional  and  administrative 
hiring  needs  in  career  fields  most 
frequently  filled  by  college  graduates. 
DATE:  Comments  concerning  this 
information  collection  request  must  be 
aubmitted  on  or  before  August  16, 1965. 

Contacts 

Copies  of  the  submission  to  C^B  may 
be  obtained  from  Dennis  L Little, 
Director,  Office  of  Merit  Systems 
Review  and  Studies.  Merit  Svstenu 
Protection  Board,  Room  852, 1120 
Vermont  Avenue,  NW^  Washington,  DC 
20419;  (202)  653-7206.  Comments  on  the 
submission  should  be  addressed  to 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Room  3208,  New  Executive 
Office  Building,  W'ashingfon,  DC  20503. 
Attention:  Katie  Lcwin,  Desk  Officer  for 
MSPB;  (202)  395-7321. 


FOR  FURTHER  INFORMATION  COKTACr. 

Harry  C.  Redd  III,  Office  of  Merit 
Systems  Review  and  Studies,  Merit 
Systems  Protection  Board,  Room  852, 
1120  Vermont  Avenue,  NW.. 
Washington.  DC  20419:  (202)  653-8877. 

Dated:  )uly  11, 1985. 

Herbert  E.  EUingwood, 

Chairman. 
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MERIT  SYSTEMS  PROTECTION 
BOARD 

5 CFR  Part  1201 

Practices  and  Procedures;  Correction 

AGENCY:  Merit  System  Protection  Board. 
ACTION:  Final  rule:  Correction. 

summary;  In  the  issue  of  Wednesday, 
July  17, 1985,  in  the  document  appearing 
at  pages  28895  to  28898,  which  revised  5 
CFR  1201.114,  two  sentences  were 
inadvertently  omitted.  The  corrections 
are  listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Ellis,  Deputy  Clerk  of  the  Board, 
Merit  Systems  Protection  Board,  (202) 
653-7262. 

1.  At  50  FR  28896,  the  following  should 
be  added  as  the  final  paragraph  of  the 
Supplementary  Information  on 
paragraph  (h):  For  purposes  of  clarity, 
the  Board  added  a sentence  which 
establishes  the  date  of  service  as  the 
date  of  filing,  as  set  forth  in  paragraph 
(d)  of  this  section. 

2.  At  50  FR  28898,  in  § 1201.114, 
paragraph  (h)  is  corrected  by  adding  the 
following  sentence  at  the  beginning  of 
the  paragraph; 

§ 1201.114  Filing  of  petition  and  cross* 
petition  for  review. 

***** 

(h)  Service.  For  purposes  of 
( 1201.114,  service  occurs  upon  filing,  as 
determined  under  paragraph  (d)  of  this 
section.  * * * 

***** 

Dated:  July  25, 1985. 

Herbert  E.  Ellingwood, 

Chairman. 
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Robert  E.  Taylor Clerk  of  the  Board 

Michael  H.  Hoxie Director,  Information  Services  Division 

Ada  Kimsey Executive  Editor 


Prepared  By; 

Office  of  the  Clerk  of  the  Board,  Information  Services  Division 

United  States  Merit  Systems  Protection  Board 

Washington,  D.C.  20419 


U.S.  GOVERNMENT  PRINTING  OFFICE; 1985-^91-570:20004 


